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Regulations Division, Office of General Counsel
U.S. Department of Housing and Urban Development
451 7th Street SW, Room 10276

Washington, DC 20410-0500

Submitted electronically via http://www.regulations.gov

RE: Docket No. FR-6355-P-11; Notice of Proposed Rule Making; “Removing Criminal
Conviction Restrictions for Testers in FHIP- and FHAP-Funded Testing Programs”

Dear Regulations Division:
About the Fair Housing Justice Center (FHJC)

The Fair Housing Justice Center (FHJC) is a nonprofit civil rights organization committed to
eradicating housing discrimination. For over 18 years, the FHJC has worked in New York City
and the surrounding counties of Dutchess, Nassau, Orange, Putnam, Rockland, Suffolk, and
Westchester to strengthen the enforcement of fair housing laws and promote policies that foster
open, inclusive, and accessible communities. Our service area contains roughly 65% of New
York State’s population.

While achieving our mission requires undertaking a multitude of approaches—including
advocating for increased fair housing protections, engaging in outreach, and partnering with
other fair housing organizations—testing, the practice of identifying and documenting systemic
housing discrimination, is one of the most critical components of our organization’s work.

Contemporary housing discrimination is ubiquitous, yet increasingly subtle, which is why testing
1s more important than ever to assess whether housing providers comply with fair housing laws.
The FHJC’s demonstrated commitment to testing and our robust testing program have shown our
organization the value and importance of a diverse group of testers. As such, the FHJC believes it
is imperative to express unequivocal support for HUD’s proposed rule. If enacted, this policy
would permit FHAP and FHIP-funded entities to employ testers with prior felony convictions or
convictions of crimes involving fraud or perjury. We thank HUD for the opportunity to comment
on this proposed rule and to express appreciation for its implementation.
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Racial Disparities in the Criminal Legal System

National data confirm that the United States incarcerates excessive amounts of its population.
Annually, approximately 600,000 people enter U.S. prisons, and 10,000,000 people will spend
time in jail.! The mass incarceration of people within the U.S. continues to disproportionally
impact people of color. Race and criminality are indisputably intertwined for Black Americans,
who have faced the brunt of legalized enslavement through imprisonment sanctioned by historic
legislation and penal codes. The legacies of these policies remain evident to this day. According
to a 2023 report, Black Americans are imprisoned five times the rate of those who are white,
while Latino individuals are imprisoned at 2.4 times the rate of those who are white.? Therefore,
it is necessary to evaluate the impact of excluding people with criminal legal records from
partaking in attaining employment, and in housing.

Resending the Current HUD Rule is Vital to Missions of Fair Housing Organizations

The current HUD rule—which prevents persons with felony convictions from participating as
testers—should be rescinded. The federal Fair Housing Act of 1968 prohibits discrimination
based on race and national origin.® Revoking the rule would meaningfully aid in HUD’s
commitment to make reentry into the workforce more accessible for persons with a prior felony
conviction. Access to stable housing is necessary for successful reentry into society.*

Ultimately, rescinding the current rule will uplift FHJC’s mission of eliminating housing
discrimination and expanding housing choice for all, especially for those with criminal legal
histories. As a qualified fair housing organization (QFHO), we support expanding opportunities
to engage in testing for prospective testers with criminal backgrounds. Moreover, it is crucial to
highlight that a prior conviction has no bearing on a person’s credibility or potential as a tester.
According to 2023 research from the Thurgood Marshall Institute, there is no correlation
between possessing a criminal record and poor job performance.> HUD’s decision to move
forward with repealing this rule would align with its Guidance indicating that criminal history is
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not a good predictor of housing success,* and that denying housing to prospective tenants could
violate the Fair Housing Act.?

The ability to utilize testers with conviction records will expand FHIP and FHAP-funded
organizations’ ability to conduct systemic and complaint-based testing in uncovering how current
policies are impacting people who are Black and Latino. Broadening the scope of persons who
can serve as testers creates a more diverse and more effective testing pool. Individuals with prior
felony convictions are often victims of exclusionary housing practices, and as such, they should
be able to participate in the system that seeks to eradicate unjust treatment in housing. Lastly,

this change will also allow FHIP and FHAP funded organizations to abide by state and local laws
which prohibit employment discrimination based on criminal legal system interaction.

Conclusion

Studies conducted on the effect of convictions on successful experiences in housing and
employment have shown no empirical evidence exists to suggest that persons with a criminal
record will be different tenants or employees than those without records. Including testers with
criminal convictions in fair housing testing will contribute to equitable access to employment
and aid in furthering a diverse and effective testing pool. People with a prior conviction are often
victims of exclusionary housing practices, and they should be able to participate in the system
that seeks to eradicate unjust treatment in housing. Additionally, if the current rule is amended,
QFHO’s nationwide such as the FHJIC will be able to fully use our capabilities as an organization
to eliminate discriminatory practices through litigation, which in turn will change the way
housing providers enact discriminatory policies.

Sincerely,

Britny J. McKenzie, MSW (she/her)

Policy Manager

Fair Housing Justice Center, Inc.

E: bmckenzie@fairhousingjustice.org | P: 212-400-8201

1 Tenant Screening With Criminal Background Checks: Predictions And Perceptions Are Not Causality
2 Office of General Counsel Guidance on Application of Fair Housing Act Standards to the Use of Criminal Records
by Providers of Housing and Real Estate-Related Transactions
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